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SUPREME COURT OF APPEALS OF VIRGINIA. 



Morton's Ex'r v. Southern Ry. Co. 

June 8, 1911. 
[71 S. E. 561.] 

1. Railroads (§ 320*) — Precautions as to Persons at Crossing. — 

It is not the duty of an engineer to stop when he sees a person ap- 
proaching the track at a crossing as he has the right to assume, in 
the absence of anything showing the contrary, that such a person 
will take reasonable precaution for his own safety, and not rush in 
front of a rapidly moving train. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1014- 
1016; Dec. Dig. § 320.*] 

2. Railroads (§ 338*) — Persons at Crossing — Last Clear Chance. 
— Where there is nothing to show that an engineer knew, or could 
have known, in time to have stopped his train, that one on the 
track at a crossing would be unable to cross before the train struck 
him, the doctrine of the last clear chance has no application. 

I Ed. Note. — For other cases, see Railroads, . Cent. Dig. §§ 1096- 
1099; Dec. Dig. § 338.*] 

3. Railroads (§ 351*) — Persons at Crossing — Instructions — Suffi- 
ciency. — In an action by the executor of one killed by a railroad 
train at a crossing the instructions held to be sufficient, and to have 
fully and fairly submitted the case upon the evidence to the jury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1193- 
1215; Dec. Dig. § 351.*] 

Error to Circuit Court, Campbell county. 

Action by Charles S. Morton's executor against the Southern 
Railway Company. There was a judgment for defendant, and 
plaintiff brings error. Affirmed. 

The following instructions were given by the court : 

"(1) The court instructs the jury that the track of a railway 
company is of itself a proclamation of danger to a traveler, and 
that he must not only use his eyes and ears, looking and listening 
in both directions, but he must, when about to cross a track, 
look and listen, so as to make these acts reasonably effective. 
If such looking and listening does or would warn him of the 
near approach of a train, then it is his duty to keep off the track 
until the train has passed, and to go on the track under such 
circumstances is negligence, and he cannot recover. 

"(2) The court instructs the jury that if they believe from the 
evidence that the engineer was guilty of negligence in failing 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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to see Dr. Morton, or warn him of the approach of the train, 
or in failing to endeavor to stop or reduce the speed of the 
train after the engineer could by the exercise of due care have 
seen Dr. Morton's danger, and if they further believe from the 
evidence that Dr. Morton by the exercise of due care on his 
part would or should have discovered the negligent omission 
of the engineer in time to have saved himself, the jury must 
find for the defendant. 

"(3) The court instructs the jury that Dr. Morton, the plain- 
tiff's testator, in going upon the tracks in front of the approach- 
ing train, was guilty of negligence, and in the absence of evi- 
dence that he could not have gotten off the track sooner, his 
negligence continued as long as he remained on the track, and 
until the train collided with him. Therefore, notwithstanding 
the engineer, also, may have been guilty of negligence in not 
seeing Dr. Morton, or in not sounding the whistle, or in not 
endeavoring to stop or reduce the speed of the train, the jury 
must nevertheless find for the defendant. 

"(4) The court instructs the jury that if they believe from 
the evidence that the decedent, Charles S. Morton, could have 
stepped from the track and avoided collision with the train after 
the train had reached a point at which no effort on the part of 
the engineer could have prevented the collision, then the jury 
must find for the defendant, even though they believe from the 
evidence that the engineer might, by the previous exercise of due 
care, have discovered, in time to have prevented the collision, 
the said Morton's intention to cross the track in front of the 
train. 

"(5) The court instructs the jury that if the engineer failed 
to see and warn Dr. Morton, and failed to endeavor to stop or 
reduce the speed of the train when by the exercise of due care 
he could or should have done so, and that Dr. Morton failed to 
see the approaching train when by the exercise of due care he 
could have done so, and prevented the collision, then the jury 
must find for the defendant. 

"(6) The court instructs the jury that if Dr. Morton's death 
was due to the concurring negligence of himself and the defend- 
ant's servants in charge of the train, that is, to the negligence 
of both parties, Dr. Morton and the company, operating and in 
effect at the. same time, they must find for the defendant. 

"(7) The court instructs the jury that the duty of Dr. Morton 
to look out for his own safety was as great as the duty of the 
defendant to look out for him, and the court instructs the jury 
that the negligence of the defendant, if it was negligent, did not 
excuse Dr. Morton from the reciprocal duties he owed to care 
for his own safety, and that no negligence of the defendant 
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would entitle the plaintiff to recover, unless it was the sole, 
proximate cause of the death of Dr. Morton." 

The following instructions were requested by plaintiff, and re- 
fused : 

"(A) The court instructs the jury that, although they may 
believe from the evidence that the defendant's engineer sounded 
the crossing signal at the proper point as he approached the 
crossing in question, this would not relieve the defendant of the 
duty of exercising ordinary care in keeping a reasonable lookout 
as its engine approached said crossing (should the jury believe 
from the evidence that it was a public highway crossing) in 
order to avoid injuring persons traveling thereon, and such fail- 
ure on its part to exercise such care in keeping such lookout 
would be negligence. 

"(B) The court instructs the jury that the law imposes upon 
a railway company. and its agents in charge of its locomotive 
engines the duty of exercising ordinary care in keeping a rea- 
sonable lookout when such engine is approaching a public high- 
way crossing, in order to avoid injury to persons passing across 
its tracks at such crossing, and a failure to exercise such care 
constitutes negligence. 

"(C) The court instructs the jury that if they believe from the 
evidence that the plaintiff's testator went dangerously near to 
or upon the defendant's north-bound track under the conditions 
disclosed by the evidence in the case, thereby placing himself in 
a position of peril from defendant's engine and train approach- 
ing along said track from the south, he was guilty of negligence in 
so doing, and the plaintiff cannot recover in this action, unless 
the jury further believe from the evidence that the point at which 
the plaintiff's testator was crossing said track was a public high- 
way crossing, and that, after he has so placed himself in a po- 
sition of peril, the defendant's engineer in charge of said ap- 
proaching engine could and would, by the exercise of ordinary 
care in keeping a reasonable lookout as the engine approached 
said crossing, have discovered plaintiff's testator's peril in time 
to have avoided striking him, and that the said engineer failed 
to exercise such care, and by reason of such failure ran upon 
and killed him, in which event the defendant would, notwith- 
standing the said negligence of plaintiff's testator, be liable for 
his death." 

Lee & Kemp, for plaintiff in error. 

Coleman, Basley & Coleman, for defendant in error. 

Cardweix, J. Charles S. Morton's executor brought this ac- 
tion against the Southern Railway Company to recover damages 
for the death of hi? testator, caused, it is alleged, by the negli- 
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gence of the defendant company, and at the trial of the cause 
there was a verdict and judgment for the defendant company, 
to which judgment the plaintiff obtained this writ of error. 

The deceased was killed on the 28th day of July, 1909, by a 
freight train at the crossing of defendant in error's track over 
a public highway at Lawyer's Station, in Campbell county, Va., 
in broad daylight, about 6 o'clock in the afternoon. While de- 
ceased was 77 years of age, according to the testimony of his 
son, the plaintiff in error, he had led "an extremely active life," 
and his general health and mind were very good — "in rather 
splendid condition" — at the time of the accident, though "his 
limbs were very feeble and he moved very slowly in his walking." 

The defendant in error, at the point of this accident, main- 
tained a double track, which crosses the public highway prac- 
tically at right angles ; the station at Lawyer's being on the right- 
hand side going north. From this highway crossing south the 
railway track is perfectly straight for at leas, a mile, so that a 
person at the crossing could see an approaching train, and could 
in turn be seen by the engineer in charge of the engine while 
the engine was traveling that distance. The rumbling of the 
train could be and was heard before it "came over the hill," more 
than a mile, and it was not a train scheduled to stop at that 
station. Deceased had bought a farm some miles from Lawyer's, 
and on the day of his death rode over to the farm with a man 
named Withers. He walked from the depot to Withers' house, 
a distance of three-fourths of a mile, and Withers drove him in 
a buggy to the farm and back to the station. Withers, testifying 
in this case, states that he saw nothing the matter with deceased ; 
that his hearing was "as good as anybody's;" that his eyesight 
was as good "as anybody's" — "unusually good;" and that "he 
was all right mentally." When deceased returned to the depot, 
he visited a store on the side of the tracks opposite the station 
to secure an envelope and paper upon which to write a letter, 
and with the envelope and paper in his hand came on along the 
public highway towards the railway tracks in the direction of 
the station. When he reached the right of way of defendant in 
error, according to the statement of Marshal Payne, colored, the 
only eyewitness as to what took place, his figure was bent, his 
head bowed, and his eyes fixed upon the ground, coining slowly 
and feebly up to and across defendant in error's south-bound 
track, and into the space between the south, bound and the north- 
bound track. Payne was on the "towpath" about 110 yards north 
of the crossing, and was going south towards the crossing ; the 
"towpath" being on the right-hand side (going south) of all the 
tracks, thus putting the witness out of line with the north- 
bound track upon which the train was running. The witness 



524 17 VIRGINIA LAW REGISTER. [Nov., 

Payne undertakes to fix the point at which he was and where 
the train was when he first saw deceased approaching the cross- 
ing by certain objects on the side of the railroad track, or freight 
cars standing on one of the tracks south of the crossing; but, as 
clearly appears from his statement, he did not consider deceased 
in any danger until the latter had actually stepped upon the 
north-bound track on which the train that struck him was run- 
ning. To a question as to when he commenced holloing at de- 
ceased, the witness answered : "He had started across the north- 
bound track, just made one step, when I holloed to him to come 
back before the train come. I holloed to him for him not to 
go over there, because I saw danger coming.'' The witness 
further says: "After he (deceased) aimed to go, to make it 
across the north-bound track, it (the train) was right there at 
the side of them box cars." And according to measurements 
furnished by plaintiff in error, the distance the train was then 
from the crossing was 105 yards (315 feet) and traveling at the 
rate of from 30 to 35 miles an hour, and the rumbling of which 
was distinctly heard by plaintiff in error's witness Wheeler (66 
vears old) a mile off, "before it come over the hill," so that, 
without entering upon a calculation in figures of the time and 
the distance made by the train therein, the conclusion is ir- 
resistible that, had the engineer seen the deceased the instant 
he stepped on the north-bound track, he must have thought, 
and he had the right to think, that there was ample time for 
deceased to clear the track before the engine reached the cross- 
ing, and that, had he seen deceased approaching the track in 
front of the rapidly approaching train, he (the engineer) ex- 
pected, as he had the right to expect, that deceased would keep 
off the track until the train passed. The engineer,, an ex- 
perienced employee, testifies that he neither saw the deceased 
nor knew that he had been struck and killed till the train reached 
the next station. He was sitting on the right-hand side of the 
engine, the opposite side from that which the deceased was ap- 
proaching the track; and the witness Harvey, for plaintiff in 
eiror, says that, standing about midway between the north- 
bound and south-bound tracks at the crossing (the distance be- 
tween them being 8 feet), he could see an engineer on his seat 
in an engine coming north from Danville until the engine got 
about five rails from the crossing, which would be 170 feet, but 
after getting within the 170 feet the engineer would be ob- 
scured from the witness' view, and the witness from the en- 
gineer's view, by the boiler and the smokestack of the engine. 

There are but two bills of exceptions made a part of the 
record — the one to the giving and refusing of instructions, and 
the other to the ruling of the court upon the motion of plain- 
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tiff in error to set aside the verdict of the jury and grant a new 
trial; and these exceptions are relied on here for a reversal of 
the judgment of the trial court. 

The contention of plaintiff in error is (1) that it was the duty 
of defendant in error's engineer in charge of its engine to ex- 
ercise ordinary care in keeping a reasonable lookout as the engine 
approached the public highway crossing, in order to avoid injury 
to persons crossing its tracks at such crossing, and that a fail- 
ure to exercise such care would constitute negligence; (2) that, 
although it should appear from the evidence that the engineer 
had sounded the crossing signal at the proper point upon ap- 
proaching the crossing, that fact would not relieve him from the 
duty of keeping a reasonable lookout as the- engine approached 
the highway crossing; (3) that, under the facts of this particular 
case, the doctrine of last clear chance might properly have been 
applied by the jury, and that question should have been sub- 
mitted to them under proper instructions. 

On the other hand, defendant in error contends that the facts 
of the case bring it solely within the doctrine of concurring neg- 
ligence, and there could he no recovery. 

[1] The rule as to the degree of care imposed upon a rail- 
road company in keeping a lookout to avoid inflicting injury at a 
crossing is stated in 33 Cyc. p. 923, to be "such as a prudent per- 
son would exercise under the circumstances at the particular 
time and crossing in endeavoring to perform his duty ;" and the 
rule so stated has been repeatedly sanctioned by this court, one 
of its latest expressions being in Southern Railway Company v. 
Hansbrough, 107 Va. 733, 60 S. E. 58, cited in Cyc, supra. This 
court has also repeatedly sanctioned the rule, approved by prac- 
tically all courts, tliat trainmen have a right to assume that a 
traveler will, in the discharge of his duty, take reasonable pre- 
cautions for his own safety, that he will look and listen before 
undertaking to cross a railroad track, and that it is only after 
it comes to the knowledge of the trainmen (or by the exercise 
of ordinary diligence upon their part should come to their knowl- 
edge) that the traveler, disregarding his duty has placed himself 
in peril of which he was unconscious, that any duty devolves upon 
the trainmen to undertake to stop the train; and this rule has 
been applied even in a case of a child eight years of age, as well 
as in the case of an adult. Southern Ry. Co. v. Daves, 108 Va. 
378, 61 S. E. 748. See. also, Johnson v. C. & O. Ry. Co., 91 
Va. 171, 21 S. E. 238; C. & O. Ry. Co. v. Hall, 109 Va. 296, 63 
S. E. 1007. 

Assuming for argument's sake that the engineer in this case 
saw, or ought to have seen, plaintiff in error's decedent before 
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or even after he had stepped over the -west rail of the track, the 
rules to which we have just adverted apply, since there was no 
evidence tending to show that there was something in the ap- 
pearance of the deceased to suggest to the engineer that he did 
not intend to remain in- a place of safety until the train passed, 
or would be unable to clear the track after he had stepped over 
its west rail, before the engine reached the crossing, and to 
do this the decedent would have had to travel but a distance of 
less than 4j^ feet. According to plaintiff in error's own evi- 
dence this freight train, traveling 30 or 35 miles an hour, was 
105 yards south of the crossing when the decedent stepped across 
the first rail of the track upon which the train was approaching. 
The distance the train would have made and the distance the 
deceased should have traveled in the time it would have taken 
the engine to reach the crossing warranted the engineer in as- 
suming that there was ample time for deceased to clear the 
track before being struck by the engine, there being nothing in 
his appearance to indicate that he was physically unable to do 
so or was unaware of his peril. 

[2] Plaintiff in error's instructions A. B and C were properly 
refused. The latter told the jury that if they believed from the 
evidence that, after decedent had placed himself in a position 
of peril, the engineer could and would, by the exercise of ordi- 
nary care in keeping a reasonable lookout as the engine ap- 
proached the crossing, have discovered the decedent in peril in 
time to have avoided striking him, defendant in error would be 
liable, notwithstanding decedent's negligence. In other words, 
the instruction sought to have applied to this case the doctrine 
of the last clear chance, when there was no evidence upon which 
it could be based, and therefore the doctrine invoked had no 
application whatever to the case. N. & W. Ry. Co. v. Davis, 
108 Va. 514, 62 S. E. 337: C. & O. Ry. Co. 7'. Hall, supra; South- 
ern Ry. Co. v. Bailey, 110 Va. 833, 67 S. E. 365, 27 L. R. A. 
OH. S.) 379. 

It may be that if the engineer knew, or could have known 
by the exercise of reasonable care, that the decedent could not 
clear the track before the engine struck him, the engineer might 
have sufficiently reduced the speed of the train, so as to have 
avoided the collision; but there is no evidence whatever to sup- 
port such a theory. 

[3] The seven instructions given by the court fully and fairly 
submitted the case upon the evidence to the jury, and the ob- 
jections made thereto are without merit. 

The evidence has been sufficiently adverted to, in the state- 
ment of the case and in considering the instructions refused at 
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the trial, to clearly show that this court would not be warranted in 
disturbing the verdict of the jury, approved by the circuit court, 
and therefore said judgment is affirmed. 

Affirmed. 



Adams Express Co. v. Green. 

Sept. 14, 1911. 
[72 S. E. 102.] 

1. Carriers (§ 158*) — Express Company — Limitation of Liability — 
Statutes. — Under Code 1904, § 1294c, subsec. 24, declaring that any 
carrier issuing its receipt shall be liable for loss or damage from its 
own negligence or the negligence of any connecting carrier, and 
that no receipt shall exempt it from the liability of a common car- 
rier, the provision of an express company's receipt limiting its lia- 
bility to a certain sum, unless a greater value was declared by the 
shipper, would furnish no defense to the shipper's action to recover 
the value of goods lost or injured. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 708, 709; 
Dec. Dig. § 158.*] 

2. Carriers (§ 148*) — Limitation of Liability — What Law Gov- 
erns. — Where the limitation of liability in the receipt of a common 
carrier is not contrary to a fixed public policy, the general rule in 
cases involving a conflict of laws in respect to contracts for car- 
riage is that the carrier's liability is governed by the lex loci con- 
tractus, and not by the lex fori. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 650, 686; 
Dec. Dig. § 148.*] 

3. Carriers (§ 148*) — Limitation of Liability — What Law Governs 
— Public Policy. — The. provision of an express company's receipt, is- 
sued in the state of New York, on a shipment of goods to this state, 
that, in consideration of the rate charged, which was based upon a 
value not exceeding $50, unless a greater value was declared, the 
shipper agreed that the value of the goods was not more than that 
sum, and that the company would not be liable in any event for more 
than that sum, though valid in New York, is contrary to. the public 
policy of this state, as declared by Code 1904, § 1294c, subsec. 24, 
which makes a common carrier liable for any loss or injury to goods 
caused by its neglect or that of a connecting carrier, and provides 
that no receipt shall exempt any common carrier from the liability 
which would exist in the absence of contract, and hence furnishes 
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